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Foreword

Sexual Orientation and Gender Identity (SOGI) is one of the most contentious subjects when 
it comes to promotion, protection and upholding of human rights in Malawi. The subject can 
also become divisive because of the political, social, legal, cultural and religious issues it 
generates, especially in relation to same sex rights. There is also an apparent lack of interest 
and limited appreciation among different stakeholders of the need to protect the rights of 
Lesbian, Gay, Bisexual, Transgender and Intersex (LGBTI) people. This creates a situation 
whereby LGBTI persons are viewed as undesirable, deviants and sinners, and are subjected 
to blackmail, mistreatment, ridicule, rejection and various kinds of discrimination. As a 
result, LGBTI persons live in constant or permanent fear of persecution and prosecution, 
and sometimes even violence and avoid publicly disclosing their sexual orientation. Where 
their sexual orientation is known, LGBTI people suffer discrimination that erodes their human 
dignity and creates inequality in the society. Although the law clearly states that LGBTI people 
are equal before the law, the prevailing situation is that they are treated as less equal. This 
calls for different stakeholders to come forward and advocate for the protection of rights of all 
people including the marginalised groups like LGBTI. 

One of the most important stakeholders who play a key role in governance issues, accountability 
and human rights advocacy are traditional leaders such as chiefs and headmen/headwomen. 
Traditional leaders are custodians of customs and traditions entrusted to them to provide 
traditional guidance to their respective communities. They have power and influence over a 
geographical area occupied by a largely homogenous people sharing more or less a common 
culture, social values and aspirations. In Malawi, chiefs and traditional leaders are fully 
recognised under the law and custom, and receive a monthly honorarium from the government. 

To support traditional leaders to effectively perform their role in protecting and promoting 
human rights at the community level, Panos Institute Southern Africa (PSAf), with support 
from the Other Foundation, is implementing the Involvement of traditional leaders to protect 
human rights for LGBTI in Malawi Project. The project seeks to increase the understanding of 
human rights by traditional leaders to address discrimination against LGBTI people in Malawi, 
and to build on that understanding to increase their participation in advancing human rights 
protection at community level. 

Increased understanding of human rights for marginalised groups will contribute to improving 
traditional leaders’ role in preventing human rights violations against sexual minorities. This 
Human Rights Brief has, therefore, been developed as a reference tool to provide Traditional 
Leaders with information that will enable them to play this role effectively. The brief is designed 
to provide detailed but simplified information to sensitise traditional leaders on the concepts 
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of human rights, and motivate them to play a leading role in promoting and protecting the 
human rights of sexual minorities. When traditional leaders are informed about human rights, 
they are in a better position to use that information and knowledge to influence informed 
actions by their subjects. And if they are not informed, there is a risk that they may find 
themselves advancing actions that may be violating the rights of certain groups, especially 
sexual minorities who are generally subjected to various forms of prejudice and disdain. 

The information contained in this Human Rights Brief has been sourced from various national, 
regional and international legal documents and human rights instruments. The information 
has been simplified to facilitate its easy use by traditional leaders to actively participate in and 
influence vibrant community participation in protecting human rights.

It is PSAf’s hope that traditional leaders in Malawi will find this Human Rights Brief to be 
a necessary reference and tool not only for increasing their knowledge and information on 
human rights, but also for influencing their active participation in promoting and protecting 
human rights. Our hope is that in the medium to long term, this will contribute to the creation 
of a conducive environment for the enjoyment of human rights by marginalised groups in 
Malawi, such as LGBTI people and communities. 

Lilian Saka Kiefer 
Executive Director 
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Human rights are basic entitlements that every person has by virtue of being human. All human 
beings in all parts of the world have inherent rights regardless of their race, sex, nationality, 
ethnicity, language, religion, or any other status.1  These rights are described as universal 
because every human being on earth has them. The principles of human rights are founded 
on the grounds that all human beings are born free and equal in dignity and rights, endowed 
with reason and conscience and should act towards one another in a spirit of brotherhood. 2 

Basic human rights include right to life and liberty, right to privacy, right to equality and non-
discrimination,  freedom from slavery and torture, freedom of opinion and expression, and the 
right to work and education. 

Human rights are universal and every state should embrace them. Human rights are inalienable 
and, therefore, cannot be taken away from a person unless in accordance with reasonable 
laws like criminal laws. Human rights are interdependent, interrelated  and indivisible because 
the enjoyment of one right enhances the realisation of other rights and violation of one right 
may lead to violation of other rights. 

Human rights are classified and categorised into two main categories, as follows:

i. Civil and political rights: These rights focus on direct individual freedoms like liberty and 
participation in political life such as the right to life, and the right to liberty and security of 
a person as examples. Civil rights include protection from discrimination on the basis of 
sexual orientation, race, gender, religion, age and other social classification, while political 
rights include access to justice, and the rights to participate in political activity, civil 
society activities and other forms of engagement. This class of rights protects individuals 
from infringement by various stakeholders, including public entities and individuals. 

ii. Economic, social and cultural rights: These are rights that require the intervention 
of government to take positive steps to fulfil them such as the right to health, right to 
education and right to housing among others. Economic, social and cultural rights are 
recognised and protected in international human rights instruments. 

Human rights can also be classified into women’s rights, gender, child rights, development 
and sexual and reproductive rights.  

1 United Nations. The definition is available on https://www.un.org/en/sections/issues-depth/human-rights/ 

(accessed on 19th December, 2018) 

2 Article 1 of  Universal Declaration of Human Rights (UDHR).

1.0   Introduction



2

The world has been facing several challenges in terms of recognising, promoting, upholding 
and protecting human rights. As a result human rights principles are provided in laws and 
policies in form of treaties, declarations, protocols, customary international law, general 
principles and other sources of international law. Several countries such as Malawi have taken 
steps to localise these international human rights principles through legislation at domestic 
level. 

This Human Rights Brief focuses on Malawi by discussing of Sexual Orientation and Gender 
Identity (SOGI) as part of sexual and reproductive rights of all human  beings. The discussion 
is in the context of chiefs and traditional leaders, focusing on the role they can play to protect 
human rights. 
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2.0   Sexual Orientation and Gender Identity 
(SOGI) and Chieftaincy in Malawi

Sexual Orientation and Gender Identity(SOGI) remains one of the most contentious subjects 
when it comes to promotion, protection and upholding of human rights in Malawi. The subject 
again can become divisive because of the political, social, legal, cultural and religious issues 
it generates. Some people do not want to be seen as to which side of the fence they belong 
on the subject of same sex rights. 

The situation is characterised by an apparent lack of interest and limited appreciation among 
different stakeholders of the need to protect the rights of Lesbian, Gay, Bisexual, Transgender 
and Intersex (LGBTI) people. This creates a situation whereby LGBTI persons are viewed as 
undesirable, deviants and sinners, and are subjected to blackmail, mistreatment, ridicule, 
rejection and various kinds of discrimination such as violence. As a result, LGBTI persons live 
in constant or permanent fear of persecution and prosecution, and avoid publicly disclosing 
their sexual orientation. Where their sexual orientation is known, LGBTI people suffer 
discrimination that erodes their human dignity and creates inequality in the society. Although 
the law clearly states that LGBTI people are equal before the law, the prevailing situation is 
that they are treated as less equal. 

In Malawi, the LGBTI people face a plethora of human rights violations, including the following:

i. Right to equality: While the law provides for equality of all, in Malawi LGBTI people are 
denied the right to equality before the law. This is also evident in the kind of treatment 
LGBTI people receive at the hands of law enforcement agencies, who regularly subject 
LGBTI people to physical assault, arbitrary arrest and detention. Same sex conduct is 
also criminalised in Malawi. 

ii. Right to non-discrimination: LGBTI people are subjected to high levels of discrimination 
and social stigma on the basis of their sexual orientation. To manage the discrimination, 
some LGBTI people are compelled to hide their identity in order to show a level of 
conformity to societal expectation.

iii. Right to freedom from violence: LGBTI people in Malawi are often subjected to routine 
physical violence. The high frequency of arbitrary arrests and detention of LGBTI people 
usually on flimsy charges bordering on their sexual orientation. Physical violence against 
LGBTI people is also high.

iv. Right to physical and mental health: This right is widely violated through discriminatory 
practices by health care professionals. This hinders LGBTI people from accessing 
healthcare services that include HIV prevention or treatment facilities. The discrimination 



4

3 Tinashe Chigwata ‘The role of traditional leaders in Zimbabwe: are they still relevant?’ (2016)20  Law, Democracy 

and Development. Available on http://www.scielo.org.za/pdf/ldd/v20/03.pdf (accessed0 on 15th October, 2018. 

4 Blessings Chinsinga ‘The Interface between Tradition and Modernity: The Struggle for 
Political Space at the Local Level in Malawi’ (2006). Available on https://journals.openedition.
org/civilisations/498 (accessed on 15th October, 2018). 

5 Chapter 22:03 of the Laws 

6 Section 3 of the Chiefs Act. 
7 ‘Government to raise chiefs’ honoraria’ The Daily Times 18th May, 2018. Available on https://www.times.mw 

government-to-raise-chiefs-honoraria/ (accessed on 15th October, 2018). 

and other violations LGBTI people experience at health care facilities cause them to 
avoid seeking and adhering to HIV prevention and treatment. 

The above challenges call for different stakeholders to come forward and advocate for rights 
of all including the marginalised groups like LGBT. One of the most important stakeholders 
in human rights advocacy are Chiefs and Traditional Leaders. They play a very key role in 
governance issues, accountability and human rights. 

Traditional leaders are regarded as the custodians of customs and traditions entrusted to 
them to provide traditional guidance to their respective communities.3  They have power 
and influence over a geographical area occupied by a largely homogenous people sharing 
more or less a common culture, social values and aspirations.4  Terms like chief, tribal chief, 
traditional leader and traditional chief refer to the same office of the individual who holds 
power of authority over a group of people using custom and tradition. This is the opposite to 
living under the authority of the state and government. 

In Malawi, Chiefs and traditional leaders are fully recognised under the law and custom. The 
Chiefs Act5  under Laws of Malawi establishes various offices of chiefs such as Paramount 
Chief, Senior Chief, Traditional Authority, Sub-Traditional Authority, Group Village Headman and 
Village Headman.6  These traditional leaders are even on Malawi Government payroll although 
their monthly salary is known as honoraria.7  The highest office of authority among chiefs’ 
hierarchy and ranking is that of a Paramount followed by Senior Chief and then Traditional 
Authority and so on. However institutions and stakeholders mainly use Traditional Authorities 
(TAs) for advocacy programming and research. While there are only seven (7) Paramount 
Chiefs, there are over two hundred and fifty (250) Traditional Authorities across Malawi. There 
is not much difference in terms of authority between Senior Chiefs and Traditional Authority as 
both of them exercise authority over a defined geographical area. While the Paramount Chief 
can overturn the authority of Senior Chief and Traditional Authority, the Senior Chief has no 
powers to interfere with the powers of a Traditional Authority in all circumstances. 
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Chiefs in Malawi have gone further to form networks and associations in a bid to work together 
as one block. One well known network is the Chiefs Council of Malawi which has even office 
bearers.8  The main purpose of such groupings is to lobby and advocate issues with an 
elevated voice and to influence change. This includes advocating for human rights matters.

Picture showing chiefs’ 
government robes for 
Paramount and Senior 
Chiefs in Malawi. Paramount 
Chiefs put on purple robes  
while Senior Chiefs put on 
blue.

Picture showing chiefs’ 
government robes 

for Senior Chiefs and 
Traditional Authority(TA) in 
Malawi. The Senior Chiefs 

put on blue while the 
Traditional Authority puts 

on green. 

8 ‘Chiefs threaten MPS over K4bn’ The Nation 20th April, 2018. Available on https://mwnation.com/chiefs-threaten-

mps-k4bn/ (accessed on 15th October, 2018). 
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3.0   Malawi Human Rights Framework

The human rights framework in Malawi is based on the legislation, jurisprudence and the 
entire legal system and precedents. The human rights framework is contained in the following:

9 Section 5 of the Constitution of Malawi provides that ‘any act of Government or any law that is inconsistent 
with the provisions of this Constitution shall, to extent of such inconsistency, be invalid.’ Section 199 states that 
“this Constitution shall have the status as supreme law and there shall be no legal or political authority save as 
is provided by or under this Constitution. Section 200 provides that  ‘except in so far as they are inconsistent 
with this Constitution, all Acts of Parliament, common law and customary law in force on the appointed day shall 
continue to have force of law, as if they had been made in accordance with and in pursuance of this Constitution: 
Provided that any laws currently in force may be amended or repealed by an Act of Parliament or be declared 
unconstitutional by a competent court.’

3.1 Constitution of Malawi 

Malawi has a progressive Constitution which is 
founded on human principles and contains a Bill 
of Rights from sections 15 to 46. The Constitution 
is the supreme law of the land and all government 
institutions, structures and all people of Malawi 
must follow the constitution. Any law and action 
by government as long as it is inconsistent with 
the Malawian Constitution, becomes automatically 
invalid.9 

There are a number institutions established 
and entrenched in the Constitution solely for 
enforcement of human rights  including the 
following: 

i. Parliament: Section 48 of the Constitution 
of Malawi vests in Parliament all legislative 
powers and responsibilities of the Republic. 
The provision also states that an Act of 

Figure 1: Cover page of the Constitution 

of the Republic of Malawi

Parliament shall have primacy over all other forms of the law, but shall be subject to the 
Constitution.  

ii. Judiciary: Section 103 of the Constitution of Malawi  provides for the independence and 
jurisdiction of the courts and the judiciary. The section requires the courts to exercise 
their functions, powers and duties in an independent manner. 
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iii. The Ombudsman: Section 120 of the Constitution of Malawi establishes the office of the 
Ombudsman. The section provides for the Ombudsman to investigate different forms of 
injustice. 

iv. The Human Rights Commission: Section 129 of the Constitution of Malawi establishes 
the Human Rights Commission, whose primary function is to protect human rights and 
to investigate violations of human rights as defined by the Constitution and other laws. 

v. The Law Commission: Section 132 of the Constitution of Malawi establishes the Law 
Commission and gives it power to review laws, and make recommendations relating to 
the repeal and amendment of laws.  

3.2  International Human Rights Principles / Frameworks

International human rights principles are applied and adopted to advance human rights.  
Section 11(2)(c) of the Constitution says that Malawi shall have regard to current norms of 
public international law and foreign case law when it comes to application and interpretation 
of the constitution and any domestic law. Section 12(iv) of the Constitution of Malawi is to the 
effect  that “the inherent dignity and worth of each human beings requires that the State and 
all persons shall recognize and protect fundamental human rights and afford fullest protection 
to the rights and views of all individuals, groups and minorities whether or not they are entitled 
to vote.” International human rights instruments and principles, therefore, are a good source 
of human rights standards in Malawi and are fully recognised in the Malawian Constitution. 
These international human principles are important in the SOGI and LGBTI discourse. 

Malawi has signed and ratified the following international human rights instruments:

i. International Convention on Civil and Political Rights (ICCPR)
ii. International Convention on Economic Social and Cultural Rights(ICESCR) 
iii. Convention on Elimination of All Forms of Discrimination Against Women(CEDAW)
iv. United Nations Convention Against Torture(CAT)
v. United Nations Convention on the Rights of the Child (CRC)
vi. African Charter on Human and Peoples Rights (ACHPR) 
vii. African Protocol to the Africa Charter on Human and Peoples Rights on the Rights of 

Women  
viii. African Charter on the Rights and Welfare of the Child (ACRWC)

3.3  Enforcement of human rights system in Malawi

Enforcement of human rights is duly provided for in the Malawi legal system. The Constitution 
of Malawi provides for broader framework when it comes to such enforcement. Section 46(1) 
of the Malawian Constitution says that no institution shall make a law or take any action which 
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10 Section 46(1) of the Constitution of Malawi. 

11 Section 46(2)(a) and (b) of the Constitution.

12 Section 46(1) of the Constitution of Malawi.
13 Malawi Supreme Court of Appeal Adoption Appeal No. 28 of 2009. Evance Moyo v. Attorney General, 

Constitutional Case no 12 of 2007. Mayeso Gwanda v The State, Constitutional Case No.5 of 2015.

14 Chapter 26:01 of the Laws of Malawi. 
15 Constitutional Case Number 12 of 2007

16 Constitutional Case No.5 of 201517 Chapter 26:01 of the Laws of Malawi. 
17 Constitutional Case No. 12 of 2005. 

18 Constitution Case No.15 of 2007.

abolishes or abridges the rights and freedoms enshrined in the constitution and relevant human 
rights instruments.  The Constitution further provides that any law or action that contravenes 
human rights entrenched in the Bill of Rights is invalid.10  The enforcement mechanism 
includes the Courts, Human Rights Commission and Ombudsman.11  This enforcement does 
not only focus on violation or infringement of human rights but also  mere threat to enjoyment 
of rights and freedoms.12 

The Malawi Judiciary has duly applied international human rights principles in interpreting 
the constitution and relevant laws passed by Parliament. In the Matter of Chifundo James,13  
the Malawi Supreme Court applied principles of the best interest of the child from the 
United Nations Convention on the Rights of the Child (CRC) in allowing the famous pop 
star Madonna to adopt the child, Chifundo James, even if she had not stayed in Malawi 
for eighteen months as required by Malawi Adoption of Children Act.14  In Evance Moyo 
versus Attorney General,15  the High Court of Malawi sitting as the Constitutional Court of 
Malawi observed that international human rights instruments which Malawi signed and ratified 
such as CRC are binding on Malawi including all public or private institutions. In Mayeso 
Gwanda versus The State,16  the Constitutional Court  said that Malawi  has chosen to be 
bound by the international treaties it ratified such as the International Covenant on Civil and 
Political Rights (ICCPR) and the African Charter on Human and Peoples’ Rights (ACHPR) and, 
therefore, Malawi has solemn duty to follow, apply and comply with the provisions in these 
Conventions. In Kafantayeni versus Attorney General,17  the Malawi High Court sitting as the 
Constitutional Court declared that mandatory death penalty in Malawi was unconstitutional 
and a violation of human rights. The court applied international human rights instruments 
including ICCPR in deciding the Kafantayeni case and outlawing mandatory death penalty. In 
Gable Masangano versus Attorney General and others,18 the Constitutional Court in Malawi 
applied the Universal Declaration of Human Rights (UDHR), ICCPR, the Convention Against 
Torture (CAT) in ruling that conditions in Malawi prisons were subjecting the detainees to cruel, 
inhuman and degrading treatment. These examples demonstrate that international human 
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rights instruments and principles are fully recognised under the laws of Malawi. The same 
approach then should be extended to issues of the rights of sexual minorities. This calls for 
advocacy and activism to link the general human rights framework with sexual minority rights. 

Malawi Supreme Court Justices of Appeal and High Court Judges.
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4.0   Sexual Minorities,  Human Rights and 
Laws of Malawi

Same sex relationships are criminalised in Malawi. Section 153(a) and (b) of the Penal Code19  
states that “any person who has carnal knowledge of any person against the order of nature 
or permits a male person to have carnal knowledge of him or her against the order of nature, 
shall be guilty of a felony and shall be liable to imprisonment for fourteen years, with or 
without corporal punishment.”  Section 156 of the Penal Code provides that  “any male 
person who, whether in public or private, commits any act of gross indecency with another 
male person, or procures another male person to commit any act of gross indecency with 
him, or attempts to procure the commission of any such act by any male person with himself 
or with another male person, whether in public or private, shall be guilty of a felony and 
shall be liable to imprisonment for five years, with or without corporal punishment.”20 Section 
137 A of the Penal Code as amended in 2010 says that “any female person who, whether in 
public or private, commits any act of gross indecency with another female shall be guilty of an 
offence and liable to a prison term of five years.” In the Republic versus Soko and another 
(Republic versus Steve Monjeza Soko and Tionge Chimbalanga Kachepa),21  the Chief 
Resident Magistrate Court sentenced a same sex couple to fourteen (14) years imprisonment 
with hard labour(IHL) using section 153(a) and (b) of the Penal Code on a charge that two 
males had gone through local marriage ceremony, living together and there was consensual 
sex between males . The court in this Soko Case stated that this was grossly wrong, the case 
was leaving  scar on morality and that Malawi was not ready to see its sons getting married to 
other sons and the court needed to pass scaring sentence as warning to others. 

The criminal provisions in  the Malawi Penal Code and cases like the Republic versus 
Soko and another are clear violation of human rights of people who have different sexual 
orientation especially homosexuals. There are a number of authorities and guidelines on the 
link between sexuality, sexual rights, sexual orientation, homosexuality and human rights. 
These demonstrate that the Malawi human rights framework has to protect the LGBT 
community and all people who have different sexual orientation. Homosexuals are as human 
as Heterosexuals and human rights are about universality and everyone. 

19 Chapter 7:01 of the Laws of Malawi. 

20 Emphasis added. 

21 Criminal Case Number 359 of 2009. 
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4.1  Right to Dignity

All human beings have the right to be treated with dignity and respect.  This is guaranteed by 
section 19 of the Malawian Constitution. LGBT as a form of identity and sexual orientation 
raises issues of the right dignity. The aspect of personal autonomy which is central to the 
right to human dignity is undermined by laws or practices that prevent people from acting as 
autonomous beings by prohibiting them from conforming to their particular sexual orientation. 
Personal autonomy in this regard implies strict restrictions on what actions the state or private 
entities can regulate on private acts done by consenting adults in private.

Article 5 of the African Charter on Human Peoples Rights (ACHPR) states that “every individual 
shall have the right to the respect of the dignity inherent in a human being and to the recognition 
of his legal status.” Article 1 of the UDHR states that; “All human beings are born free and 
equal in dignity and right.” In the South African case of State versus Makwanyane 22  which 
was decided in the South African Constitutional Court, it was stated that recognizing the right 
to dignity is an acknowledgement of the intrinsic nature of human beings. Human beings are 
entitled to be treated with respect and dignity.

In the South African case popularly known as  National Coalition for Gay and Lesbian 
Equality and Another v Minister of Justice and others case,23  Justice Ackerman  said 
that:
 

“Dignity is a difficult concept to express in precise terms. At its least it is clear that the 
constitutional protection of dignity requires us to acknowledge the value and worth of all 
individuals as members of society. The common law prohibition on sodomy criminalises 
all sexual intercourse per anum between men: regardless of the relationship of the couple 
who engage therein, of the age of such couple, of the place where it occurs, or indeed 
any other circumstances whatsoever. In so doing it punishes a form of sexual conduct 
which is identified by our broader society with homosexuals. It’s symbolic effect is to 
state that in the eyes of our legal system all gay men are criminals. The stigma thus 
attached to a significant proportion of our population is manifest. But the harm imposed 
by the criminal law is far more than symbolic. As a result of the criminal offence, gay 
men are at risk of arrest, prosecution and conviction of the offence of sodomy simply 
because they seek to engage in sexual conduct which is part of their experience of 
being human. Just as apartheid legislation rendered the lives of couples of different racial 
groups perpetually at risk, the sodomy offence builds insecurity and vulnerability into the 

22 1994 (3) SA 868 (A).

23 199 (1) SA 6.
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daily lives of gay men. There can be no doubt that the existence of a law which punishes 
a form of sexual expression for gay men degrades and devalues gay men in our broader 
society. As such it is a palpable invasion of their dignity and a breach of section 10 of 
the Constitution.... I would emphasise that in this judgment I find the offence of sodomy 
to be unconstitutional because it breaches the rights of equality, dignity and privacy.” 24

The guidance from Justice Ackerman and ruling from National Coalition for Gay and Lesbian 
Equality case would equally apply to Malawi. Sections 137A, 153 (a) and (b) and 156 of the 
Penal Code violate the right to dignity of LGBT individuals in Malawi.  

4.2  The Right to Privacy 

Human beings are entitled to enjoy privacy of their lives. In terms of sexuality, all people are 
entitled to enjoy their sexuality consensually in private without unwarranted interference by 
the law. Exercise of the right to privacy is part of recognition of the dignity of human beings 
and appreciation of their consciousness.  Restrictive laws on homosexual practices tend 
to allow for invasive actions that interfere with a person’s privacy and human dignity, such 
as subjection of suspected homosexuals to intrusion into their bodily integrity through their 
subjection to non-consensual medical tests, or experiments, searches of their homes and 
communications, among others.

In the context of the debate of homosexuality vis-à-vis human rights, the pronouncement of 
the European Court of Human Rights in the case of Dudgeon versus United Kingdom 25  is 
instructive. In this case Jeffrey Dudgeon a shipping clerk and gay activist in Belfast, Northern 
Ireland, was interrogated by the Royal Ulster Constabulary about his sexual activities. He 
filed a complaint with the European Commission of Human Rights in 1975, which after a 
hearing in 1979 declared his complaint admissible to the European Court of Human Rights. 
The Court hearing was in April 1981 before a full panel of 19 judges. On 22 October 1981, the 
Court agreed with the Commission that Northern Ireland’s criminalization of homosexual acts 
between consenting adults was a violation of Article 8 of the European Convention on Human 
Rights. Article 8 of European Convention on Human Rights 26 provides that “everyone has 
the right to respect for his private and family life, his home and his correspondence. There 
shall be no interference by a public authority with the exercise of this right except such as is 
in accordance with the law and is necessary in a democratic society …for the protection of 
health or morals...”  

24 South African Constitutional Court 1999 (1) SA 6. Paragraph 28-32. 

25 Ser A, Vol 45 (1981).

26 The European Convention on Human Rights was adopted in Rome on 4 November, 1950 by Council of Europe. 

Available on http://conventions.coe.int/Treaty/en/Treaties/Word/005.doc  (Accessed on 5th October 2018). 
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The European Court of Human Rights has continuously held that laws that criminalise 
homosexual activities between consenting adults in private violate article 8 of the European 
convention that guarantees the right to privacy. For instance, in a subsequent 1993 judgment 
in the case of Madinos versu Cyprus,27   the applicant a homosexual who was at the time 
of the application involved in a sexual relationship with another male adult, and President of 
the “Liberation Movement of Homosexuals in Cyprus” stated in his application to the court 
that he suffered great strain, apprehension and fear of prosecution by reason of the legal 
provisions which criminalize certain homosexual acts.

In this case the court found that the existence of the prohibition of homosexual acts in private 
between consenting adults continuously and directly affected the applicant’s private life, thus 
there was an interference with his right to respect for private life. In the case of Toonen 
versus Australia,28   referred to above, the Human Right Committee found that a prohibition 
of same sex relationship was a violation of the right to privacy as provided in article 17 of the 
ICCPR. The Committee stated that; “the concept of privacy derives from the liberal concept 
of freedom that the individual is an autonomous subject who is absolutely sovereign over 
him or herself in all of his or her actions that do not interfere with others. The right to privacy 
protects that which does not interfere upon the sphere of liberty and privacy of others”

Again the South African Constitutional Court observed in the National Coalition for Gay and 
Lesbian Equality and Another v Minister of Justice and others case that the criminalisation 
of private conduct between two consenting individuals is a violation of the right to privacy.

Section 21 of the Malawian Constitution provides for the right to privacy. Therefore sections 
137A,  153 (a) and (b) and 156 of the Penal Code are unconstitutional as they violate the right 
to privacy that is entrenched in the Constitution. 

4.3  The Right to Equality and  Non-Discrimination

Section 12(1)(e) of the Malawian Constitution provides that “as all persons have equal status 
before the law, the only justifiable limitations to lawful rights are those necessary to ensure 
peaceful human interaction in an open and democratic society.” Further, Section 20(1) of the 
Malawian Constitution states that ‘discrimination of persons in any form is prohibited and all 
persons are, under any law, guaranteed equal and effective protection against discrimination 
on grounds of race, colour, sex, language, religion, political or other opinion, national, ethnic 
or social origin, disability, property, birth or other status or condition.”  Article 1 of Universal 

27 Application number 15070/89.

28 1994) 3 IHRR 97, UN Human Rights Committee.
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29 Emphasis added.
30 Article 2 states that “every individual shall be entitled to the enjoyment of the rights and freedoms recognized 

and guaranteed in the present charter  without distinction of any kind such as race, ethnic group, colour, sex, 
language, religion, political or any other opinion, national and social origin, fortune, birth or other status. Article 
3(1) of ACHPR states that “every individual shall be equal before the law and Article 3(2) provides that “every 
individual shall be entitled to equal protection of the law”. 

31 (1994) 3 IHRR 97, UN Human Rights Committee.
32 1998 12 BCLR 1517 (CC).
33 Act 51 of 1977.
34 Act 92 of 1987.

Declaration for Human Rights (UDHR), provides that; “all human beings are born free and 
equal in dignity.” Article 2 of the UDHR provides that everyone has to enjoy the rights provided 
in the UDHR without distinction on the basis of race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or other status. 29  Article 7 of UDHR 
is to the effect that all human beings are equal before law and need equal protection without 
discrimination. Article 14 of the International Covenant on Civil and Political Rights (ICCPR) 
states that all people should be treated equally even before tribunals and courts. Article 26 of 
ICCPR reflects the provisions in Articles 2 and 7 of UDHR by emphasizing that every human 
being needs equal treatment and equal protection before the law and that there should be no 
discrimination. Articles 2 and 3 of the African Charter on Human and Peoples’ Rights (ACHPR) 
solidify the concept that every person is equal before the law and that there should be equal 
protection by the law.30

Courts in various jurisdictions and international tribunals have buttressed the above point 
on the discriminatory effects of the criminalization of sodomy. For example, in Toonen 
v Australia31  the Human Rights Committee (HRC) found that a prohibition of same sex 
relationships was discriminatory under Article 23 of ICCPR. The facts of this case were that, 
the Applicant, an activist for the promotion of the rights of homosexuals in Tasmania, one of 
Australia’s six constitutive states, challenged two provisions of the Tasmanian Criminal Code, 
namely Sections 122(a) and (c) and 123, which criminalized various forms of sexual contacts 
between men, including all forms of sexual contacts between consenting adult homosexual 
men in private.

The Judgment from the South African Constitutional Court in the landmark case National 
Coalition for Gay and Lesbian Equality v Minister of Justice32   also gives insight on the 
issue of the right to non-discrimination and homosexuality. In this case, the court was called 
upon to make a determination on whether the crime of consensual sodomy under Section 
20A of the Sexual Offences Act of 1957 was valid under the Constitution of  South Africa 
especially  under Section 9(3) of the Constitution which prohibits discrimination on the basis 
of sexual orientation. The court was also asked to determine the constitutionality and validity 
of the inclusion of sodomy in schedules to the Criminal Procedure and Evidence Act  and the 
Security Officers Act.34 
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Justice Ackerman in a leading judgment reasoned that Section 9(3) of the South African 
Constitution that provides for the right to non-discrimination “applies equally to the orientation 
of persons who are bi-sexual or transsexual and it also applies to the orientation of persons 
who might on a single occasion only be erotically attracted to a member of their own sex.” 
It was the unanimous view in the judgment that the issue of gay relationships is not only a 
matter of protecting the right to privacy but also affording equal opportunity of worth and 
dignity to gay men including self actualization and fulfillment that comes from asserting one’s 
sexual identity.  The court went further to rule that the inclusion of the offence of sodomy 
in the schedules of Criminal Procedure and Evidence Act and Security Officers Act was a 
violation of human rights and indeed a limitation to the enjoyment of human rights. 

The provisions in the South African Sexual Offences Act of 1957 are similar to the Malawian 
Penal Code provisions on consensual same sex. Therefore, the Malawi Penal Code violates 
the Constitution of Malawi and international human rights principles. 

4.4  The Right to Health

The right to health falls in the category of the social, cultural and economic rights. According to 
the World Health Organisation, health is a state of complete physical, mental and social well-
being and not merely the absence of disease and infirmity. The right to health is guaranteed 
under article 12 of the International Covenant on Economic, Social and Cultural Rights 
(ICESCR). The right to health contains freedoms such as the right to control ones health and 
body including sexual and reproductive freedoms.

Homosexuality also raises issues for the right to health in instances where there are restrictive 
laws on this practice. In this situation LGBT community is often left out on various public health 
initiatives, such as education programmes, or provision of disease and infection prevention 
and care and support initiatives, leading to the denial of the right to health for persons in this 
category. This has been evidenced in HIV and AIDS programming where the issues of Men 
Having Sex with Men (MSM) and Females Having Sex with Females (FSF) have not received 
adequate attention because of existing criminal laws. As a result, groups like MSM have high 
HIV prevalence rate compared to the national HIV prevalence rate.
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Map of Malawi
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5.0   The Significance of Advocating for Rights 
of Sexual Minorities in Malawi

The human rights framework and the existing environment offers an opportunity to advance 
issues of sexual minorities. First there is evidence that rights of sexual minorities are violated 
at family, community and state level. Organisations like Center for Development of the People 
(CEDEP) have documented stories where parents have disowned children who are perceived 
to be gays and lesbians. Individuals have lost jobs in both the public and private sector 
including NGOs just because of sexual orientation. A senior member of the ruling Democratic 
Party (DPP) publicly called for the killing of gays in Malawi.35  However the prosecution of the 
politician was frustrated by the Director of Public Prosecutions. The advocacy materials on 
LGBT by NGOs have in some cases been confiscated by authorities.36  The threat of arrests 
and prosecution of LGBT community continues. 

There are existing opportunities that can be utilised. At international level, there have been 
calls from donors, United Nations (UN) agencies, Universal Periodic Review (UPR), UN Human 
Rights Committee and International Non-Government Organisations (INGOs) for Malawi to 
decriminalise same sex relationships. At domestic level, the Malawi Government has asked 
the Malawi Law Commission37  to review sodomy laws although not much progress has been 
made. Further, Malawi Human Rights Commission38 has been working on trying to do public 
inquiry on the matter with little progress. The observation is that both the Law Commission 
and Human Rights Commission are showing little interest to make progress on issues of 
LGBT in Malawi. This demonstrates the need for advocacy and involvement of influential 
groups like Chiefs and traditional leaders. 

In addressing HIV and AIDS, the Malawi Government has recognised the existence of Men 
Having Sex with Men (MSM). The National HIV Prevention Strategy has acknowledged that 
criminalisation of same sex relationships drives the LGBT community underground due to 
political, cultural and legal environment which limits the space for HIV intervention strategies.39  
However the strategy says nothing on the need for government to decriminalise same sex 

35 “Homosexuals should be killed - Malawi politician” News24 5 January, 2016. Available on https://www.news24.
com/Africa/News/homosexuals-should-be-killed-malawi-politician-20160104-2  (accessed on 30th January, 
2019). 

36 State versus Officer-In-Charge of Karonga Police Station and others Miscellaneous Civil Cause No.21 of 2011, 
Mzuzu High Court.

37 Established under section 132 of the Constitution of Malawi. 
38 Established under section 129 of the Constitution of Malawi
39 Malawi National HIV Prevention Strategy 2015-2020 at p. 23
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laws even if the HIV prevalence rate among MSM is said to be at 21.6% while at national 
level is only at 10.3%. Chiefs and Traditional Leaders can advocate for the rights of sexual 
minorities at community level to reduce stigma and discrimination at family and community 
level. They can also advocate for the decriminalisation and introduction of progressive laws 
at national level. This can be done by use of international human rights and evidence based 
advocacy by using data from HIV studies among MSM. The structure in Malawi is that there is 
high respect of chiefs and traditional leaders both by the community and government.  
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6.0   Role of Traditional Leaders in Advocating for 
and Protecting Rights of Minority Groups

Chiefs and traditional leaders in Malawi have always played a strategic role in advocacy and 
law reform processes. They can influence change and their voice can play a significant role in 
matters of national  interest. Most of the programs in Malawi whether social, economic, legal  
have to involve Chiefs and traditional leaders in terms of design and implementation. When 
Malawi wanted to change the colours of the National Flag in 2011 through passing a law in 
Parliament, government used and paraded chiefs in calling for the change of the National 
Flag.40  Civil Society raised concern on disbursement of funds to members of parliament for 
partisan and political development projects and government mobilised chiefs and traditional 
leaders to counter the voices of civil society leaders.41  The Public Affairs Committee (PAC), a 
trusted faith based grouping, pushed the Malawian Parliament to pass new Electoral Reform 
Laws in Malawi. However, Chiefs mobilised themselves to challenge PAC and the bills on 
electoral laws were not passed in Parliament.42  In health programs and policies, Chiefs 
play key multiple roles through mobilization of maternal, new born and child health (MNCH) 
campaigns, and encouraging women to give birth at the health facility rather than at home 
or in the community setting.43  Chiefs and traditional leaders have always been engaged in 
the development of HIV and AIDS policy and programming and even in the development of 
new  land laws. The power of chiefs and traditional leaders has sometimes been compared 
to the power of the state in Malawi in a sense that Chiefs and traditional leaders can have an 
enormous influence on the lives of the citizens just like the way the state does.44 

Chiefs can play similar roles in advocating for the rights of sexual minorities. It is important to 
design programs where Chiefs and traditional leaders can understand sexuality, sexual rights, 
sexual health, human and rights of the individual involved in same sex relationships. Chiefs 

40 ‘DPP govt blew k3bn on  flag change’ Nyasatimes 30th May, 2012. Available https://www.nyasatimes.com/dpp-
govt-blew-k3bn-on-flag-change/ (accessed on 29th September, 2018). 

41 ‘Chiefs threaten MPS over K4bn’ The Nation 20 April, 2018 . Available on https://mwnation.com/chiefs-threaten-
mps-k4bn/ (accessed on 29th September, 2018). 42 Established under section 132 of the Constitution of Malawi. 

42 ‘Chiefs Denounce PAC on Electoral Reform Bills’ Zodiak online 29 November 2017. Available on https://
zodiakmalawi.com/business-news/chiefs-denounce-pac-on-electoral-reform-bills(accessed on 29th September, 
2018). 

43 A Walsh et al ‘The role of the traditional leader in implementing maternal, newborn and child health policy 
in Malawi’(2018) 33(8)Health Policy and Planning 879. Available on https://academic.oup.com/heapol/
article/33/8/879/5062267 (accessed on 2nd October, 2018). 

44 Ø Eggen ‘Chiefs and Everyday Governance: Parallel State Organisations in Malawi’ (2011) 37(2) Journal of 
Southern African Studies 313. Available on https://www.tandfonline.com/doi/full/10.1080/03057070.2011.57943
6?scroll=top&needAccess=true (accessed on 29th September, 2018).  
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and traditional leaders have to embrace LGBT as part of sexual diversity of human beings. 
Chiefs and traditional leaders need to be trained on subject matters like heterosexuality, 
homosexuality, sexuality, desire, excitement, orgasm, sexual orientation, lesbian, gay, bisexual, 
transgender, intersex and queer. Chiefs and traditional leaders have to understand the link 
between sexual orientation and gender identity and human rights. Chiefs and traditional 
leaders have to be trained to appreciate that the current criminal laws  of Malawi  on same 
sex relationships and consensual sex of adults regardless of gender violate the rights of LGBT 
persons such as the right to privacy, equality and non-discrimination. 

Chiefs and traditional leaders will have to be trained on the concepts of human rights and 
international human rights principles related to LGBT. These chiefs will be trained on basic 
human rights principles based on international and regional human rights instruments such 
as Universal Declaration on Human Rights (UDHR), the International Covenant on Civil and 
Political Rights (ICCPR), the International Convention on Economic Social and Cultural 
Rights(ICESCR),  Convention on Elimination of All Forms of Discrimination Against Women 
(CEDAW), Convention Against Torture(CAT), the Africa Charter on Human and Peoples 
Rights(ACHPR) and the African Protocol to the Africa Charter on Human Peoples Rights on 
the Rights of Women in Africa. The Chiefs will have to be trained on the linkages between 
human rights principles and the rights of sexual minorities through General Recommendations, 
Concluding Observations from various United Nations human rights committees, Yogakarta 
Principles, court cases from different countries and international bodies.  At domestic level, the 
Chiefs will be empowered by training them on human rights principles under the Constitution 
of Malawi, problems of the Penal Code, progressive instruments such as HIV and AIDS 
Policies and why the laws of Malawi on LGBT have to be changed. In summary the existence 
of current criminal laws in Malawi violate the right to privacy, the right to equality and non-
discrimination, right to liberty, and security of the person, the right not to be subjected to 
torture, inhuman and degrading treatment and the right to health of LGBT community, among 
others. During training a summary of these rights and violations of LGBT Community will be 
extracted and given to Chiefs in terms of handouts so that the chiefs can take them home and 
use them in engaging their subjects at community level and also influence change at national 
level. 
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7.0   Conclusion 
Homophobia is a big problem in Malawi when it comes to sexual orientation and gender 
identity discourse. LGBTI persons are denied basic human rights because of existence 
of criminal laws that were inherited from colonial masters. However, Malawi has a legal 
framework that promotes and protects human rights including rights of sexual minorities. 
What Malawi needs is a law reform agenda  that would lead to decriminalisation of same sex 
relationships and guarantee the rights of sexual minorities. This decriminalisation and law 
reform can only be achieved through advocacy and engagement with different stakeholders. 
Some of the key stakeholders are Chiefs and traditional leaders who can play a key role in 
addressing homophobia, advance law reform and fight for the rights of sexual minorities and 
LGBT community. The Chiefs and traditional leaders need capacity building and have to be 
properly trained on the subject matter. 

This brief has highlighted the criminal laws on same sex relationships, how these criminal 
laws violate the rights of the LGBT and the role chiefs and traditional leaders can play in 
advancing the rights of the sexual minorities. The purpose of the brief is to highlight the 
opportunity that exists in Malawi where Chiefs and traditional leaders can advance the rights 
of the LGBT community. This brief can later be used in designing training manuals for chiefs 
and traditional leaders on the subject of human rights and sexual minorities. This brief is 
acting as a guide to train Chiefs and traditional leaders. Separate handouts summarising key 
issues will be issued to chiefs, traditional leaders and other stakeholders during trainings and 
capacity building engagements. 
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